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For JAuzs CLYDE, 
To the Petition of 


WILLIAM CRAIG. 
December 7. 1786. 


ANSWER S 


JAMES CLYDE Corkcutter in Glaſgow, Purſuer : 


T. 0-"D-'S 

1 PETITION of WILLIAM CRAIG Timber: merchant in 
N Glaſgow, Defender. 

ha | 

1:5 N the year 1783, John Clyde the reſpondent's father having 
1755 become bankrupt, called a meeting of his creditors; who, after 
1 conſidering the comparative ſtate of his debts and funds, 
S agreed to accept of a compoſition of 15 s. in the pound, pay- 


able in two moieties, at Whitſunday 1784 and Whitſunday 1785 
for payment of which John Clyde himſelf and the reſpondent his 
ſon granted their joint obligation. 
In farther ſecurity, John Clyde ed a piece of ground and 
a houſe to the petitioner, as truſtee far his creditors; but under 
an expreſs declaration,“ That the ſaid lands ſhall not in any ſhape 
be {old or diſpoſed of, except in che event of failure 1 in making 
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« punctual payment of the foreſaid compoſition of 15 s. per pound 
at the terms above ſpecified.” 
John Clyde, with the reſpondent's aſſiſtance, did all he could to 


y off the creditors at the rate they had agreed to: But as they 
1 had not been able to diſcharge the laſt moiety of the compoſition 
1 at the preciſe. term, the petitioner thought fic, without conſultin 


the creditors, to expoſe the ſubject to ſale on the iſt of July 17835. 
| The reſpondent, who had done as much as could well be ex- 
Nt pected of a ſon, in pledging his own credit for his father's debts, 
| was naturally deſirous to preſerve the ſubject, or at leaſt to bring 
| it to its true value, In that view he appeared at the roup, and 
| was preferred to the ſubject at L. 190 Sterling, though it had been 
ſet up at L. 140. This is made a handle of in the petition, 
j | though, the reſpondent will own he cannot comprehend what 
ft Tight the petitioner has to find fault with his bidding what he 
conſidered as an adequate price, however deſirous Mr Ure, who 
is mentioned in the petition, may have been to make a cheap pur- 
| chaſe. Indeed, by the ſtrain of the petition, it would have come 
| with more propriety from Mr Ure than from the gentleman whoſe 
name it bears. 
| By the articles of roup, it was declared, © That the purchaſer 
1:1 * ſhall be obliged, within ten days after the roup, to find undoubt- 
| | * ed ſecurity for payment of the price to the expoſer, at the term 
| * of Martinmas next, with intereſt from the term of entry till 
1 | payment, and a fifth part more of the price in name of penalty 
| * in caſe of failure; and, on the purchaſer's failing to find ſach 
* ſecurity, he ſhall not only forfeit his purchaſe, bur alſo a fifth 
part more of the price offered in name of penalty, ſubject to n 
* kind of deduction whatever.” | 
And by the fourth article,“ That in caſe of more offers than 
* one, and that the perſon preferred ſhall fail to find or grant ſe- 
** curity as aforeſaid, it ſhall be competent to the expoler of new to 
** expoſe the ſubjects above deſcribed, or, in his option, the next and 
immediately preceding offerer ſhall be bound, within ten days 
after notification of ſuch failure, not only to grant ſecurity in 
manner foreſaid, but he ſhall alſo be liable in the like penalty 
and forfeiture in caſe of his failure ſo to do; and ſo on through 
„the whole of the offers backwards, in order, ſhall ſuch notifica- 
191 tion be made, till caution is found, and the whole articles im- 
119 plemented: Declaring, that the expoſer ſhall have ic in his 
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power to inſiſt upon any one of the offerers for implement and 


* performance of the articles as he thinks fit.” 
The re{pondent having got ſome intimation, that failing to find 
caution within the limited time might have prejudicial conſe- 
quences, waited on the petitioner on the 11th of July, within 
which time it was certainly competent by the articles to find cau- 


tion, and offered Thomas Clyde maſon near Barrowhfieid-bridge, 


and Robert Maſterton corkcutter in Glaſgow, as his cautioners, in 
rerms of the articles. But as this was declined by the petitioner, 
though the cautioners declared their readineſs to undertake the 
obligation, the reſpondent made a ſeparate offer, to pay off the 
debts due to the petitioner and to William Moore brickmaker in 
Calton, being all that remained unpaid. 

This being likewiſe declined, the reſpondent took a protel} 
againſt the petitioner, ſtating the roup and the price at which h- 
had been preferred: That by the terms of the articles of roup, 
* the purchaſer was taken bound to find caution within ten days 
« of the roup, for payment of the price payable at Martinmas 
firſt; and the expoſer, on the other hand, to grant a diſpoſition 
to the purchaſer in the uſual way: That agreeable to and in 
implement of the obligation incumbent on him by the {aid ar- 
ticles of roup, he then offered Thomas Clyde maſon near Bar- 
rowfield- bridge, and William Maſterton corkcutter in Glaſgow, 
as cautioners for the price, in terms of the articles of roup, and 
who declared their willingneſs ro ſign a bond for that effect; 
or, in the option of the ſaid William Craig, as all the debts due 
by the ſaid John Clyde were ſettled and paid, excepting thoſe 
due to Mr Craig himſelf and William Moore brick and tyle 

maker in Calton, the ſaid James Clyde offered to pay the debr 
due to William Moore inſtantly, and grant Mr Craig a bill and 
undoubted caution for his debt, payable at a {hort date; but 
both of which offers the ſaid William Craig refuſed to accept 
e a 

The anſwer made to this requiſition is extremely material, and 
will be attended to by your Lordſhips: To which the ſaid Wil- 
liam Craig made anſwer, he would not accept of the cautioners 
offered, nor of the foreſaid bill, as he was not acquainted with 
the cautioners ; be/tdes the time for ſinding caution limited by the ar- 
ticles of roup was elapſed, on which account the ſaid James Clyde 
had forfeitzd his right to the purchaſe.” 
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Ihe reſpondent does apprehend, that as the offer of caution for 
the price was made debito tempore, within the time limited by the 
articles, ſo it ought to have been received, though the petitioner 
refuſed it on pretence that the time for finding caution was elap- 
ſed. Independent of this, it will be a little difficult to explain for 
what good reaſon the petitioner refuſed to accept of ſecurity for 
his own and Moore's debt, though that may ſeem the leſs ſur- 
priſing when your Lordſhips will ſee that he even refuſed to ac- 
cept of payment. For ſuſpecting that, as to the ſecond alternative, 
a handle might perhaps be made, as indeed 1s done in the petition, 
as if it were intended to deprive the petitioner of the ſubjects up- 
on a mere offer of ſecurity for his debt, the reſpondent, of this 


y 14. date, took a ſecond proteſt, ſtating the former: © After which re- 


cx 


preſentation, the {aid James Clyde exhibited ezght five pound notes 
of the Merchant Banking Company, and 7wwenty notes for one 
pound each of the ſame bank, and fix guinea notes of the different 
banks of Edinburgh and Glaſgow, making in all the ſum of 
L. 66, 68. Sterling; which ſam was counted over by me and 
the ſaid witneſſes. And in reſpect the foreſaid diſpoſition was 
granted to Mr Craig merely in ſecurity for payment of the 
debts due to him and John Clyde's other creditors, all of which 
were ſatisfied and paid except his and William Moore's as afore- 
ſaid, the ſaid James Clyde therefore tendered and laid down the 
foreſaid ſum of L. 66, 6 s. Sterling to the ſaid Ro- 
bertſon, for Mr Craig's behoof, and demanded a reconveyance 
to the ſaid ſubject, either in favour of him the ſaid James Clyde, 
or John Clyde his father, after paying his Mr Craig's and Wil- 
liam Moore's debts therefrom ; but which ſum the ſaid 

Robertſon refuſed to accept of, as he ſaid he had no orders ſo 
to do from Mr Craig; and which offer and requiſition the ſaid 
James Clyde alſo made to John Macewan writer in Glaſgow, 
Mr Craig's doer, and clerk to the ſai? roup, who alſo refuſed to 
accept the ſame; againſt which refuſal the ſaid James Clyde 
proteſted, and that the ſaid William Craig ſhould not be at li- 
berty to diſpone the ſaid ſubject to any other perſon than the 
ſaid James or John Clydes; and that he thould likewiſe be li- 
able in all coſt, /Kaith, damages, intereſt, and expences, ſuffered 
or to be ſuffered on account of the foreſaid refuſal, or in ſeek- 
ing redreſs in the premiſes, and for remeid in law.“ | | 
in this firuation, the reſpondent, who ſeemed to run the riſk. of 
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To 
being deprived of the ſubject which he had bought at a full price, 
and offered to find caution for in terms of the articles, preſented. 
a petition and complaint to the ſheriff of Lanark, praying to or- 
dain the petitioner, on payment of his and Moore's debts, to de- 
nude of the ſubjects; and, in the mean time, to prohibit and diſ- 
charge him from diſponing them to any body elſe. 

The ſheriff granted the interdict; and, upon adviſing, pronoun- 

ced the following interlocutor : © Having again conſidered the pe- 
** tition, anſwers, replies, and writings produced, appoints the pe- 
*« titioner to conſign in the hands of the clerk of court as much 
money as will ſatisfy the debt due to the reſpondent and Wil- 
liam Moore; and, upon his doing fo, ordains the reſpondent to 
convey the ſubjects within mentioned to the petitioner, in terms 
of the articles of roup thereof.” 
Accordingly the reſpondent configned with the clerk of court, 
as appears from his receipt in proceſs, L. 66, 6 s. Sterling, being 
in full of the debts due ro Moore and the petitioner, and of every 
thing that could poſhbly be claimed. 

This, however, did not ſatisfy the petitioner, who offered a pe- 
tition ; on adviſing which with anſwers, the ſheriff-ſubſtitute gave 
judgment 1 in the following words: In reſpect the petitioner has 

produced evidence that all the creditors ſpectfted in the truſt- 
« diſpoſition are ſatisfied of their debts, except the defender Wil- 
** ham Moore, William Rodger, and james White; and as it is 
* averred by the petitioner and not denied by the reſpondent, 
% that Rodger's debt is ſuſpended, and that James White never 
.* acceded to the truſt-deed; finds that the reſpondent, on being 
paid the debt due to him and William Moore, muſt denud: 
** himſelf of the ſubjects in favour of the peritioner, the petitione: 
always finding caution to indemnify the reſpondent of any de- 
mand which Rodger and White may afterwards make upon 
him; and ordains the reſpondent to produce a tate of his debt. 
and of that due to William Moore, within four days after thie 
+ interlocutor is intimated ; and with this explanation adheres to 
* the interlocutor reclaimed againſt,” 

The petitioner once more reclaimed, inſiſting for the judgmen! 
of the ſheriff-depute, which he got in the following intcriocutor : 
Having conſidered this petition, with the anſwers, former pro- 
« ceedings, and writs produced, and that it does not appear from 


* the articles of roup, that upon failure of the firſt ofterer to find 
B * {ſufficient 
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* {ufficient caution, the ſecond offerer acquired any unconditional 
right to the purchaſe of the ſubject in queſtion, but on the con- 
© trary, that the conferring ſuch a right on him was a matter 
entirely optional to the. defender, who appears, whatever were 
his motives, to have acted rigorouſly and precipitately in this af- 
fair; refuſes the deſire of the petition, and adheres to the inter- 
locutor reclaimed againſt; reſerving to the defender action of 
relief againſt the purſuer in the event of a proceſs of damages 
being brought againſt him by Andrew Ure, and reſerving to 
ſaid purſuer all competent defences.” 

The petitioner, not yet ſatisfied, offered a bill of ad vocation; 
which having been paſſed, and coming to be diſcuſſed before 
Lord Braxfield Ordinary, his Lordſhip pronounced the following 
interlocutor : © Having heard parties procurators at great length, 
repels the reaſons of advocation, and remits the cauſe in com- 
mon form: Finds no expences due to the defender in the advo- 
cation.“ 

Upon a repreſentation, which was followed with anſwers, the 
Lord Ordinary pronounced the following interlocutor : © Having 
** conſidered this repreſentation and anſwers, and repreſentation 
for James Clyde; finds James Clyde intitled to the expence of 
his anſwers, which modifies to three guineas : finds him alſo in- 
© titled to the expence of extract; and with theſe variations re- 
fuſes the defire of both repreſentations, and adheres to the for- 
mer interlocutor ; and declares he will receive no more repre- 
ſentations; but ſuperſedes extract till the 3d ſederunt day of 
November next.“ 

The reſpondent cannot think it will be neceſſary to uſe many 
words in anſwer to the petition which has been offered againſt 
theſe interlocutors. Some infinuations are indeed thrown out, as 
if the eſſects might have afforded more than the 1 5s. in the pound 
which the creditors had agreed to accept of. It is ſaid, that John 
Clyde had ſome reluctance to ſign the conveyance of his pro- 
perty, and his family are accuſed of pelting the notary with ſtones 


' when he came to take the infefrment. The reſpondent, however, 


begs leave to deny the whole of theſe aſſertions. But though ir 
muſt be diſagreeable to him to ſee ſuch infinuations thrown out 
againſt his father, which he knows to be altogether groundleſs, 
yet they are plainly extraneous to the preſent queſtion, which 15 
not with John Clyde the father, but with the reſpondent his Ws 

who 
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who cannot think he has any reaſon to be aſhamed for doing every 
thing in his power to aſſiſt his father, after he haul fallen into dit. 
treſſed circumſtances. 

It is pretended in the petition, that the cautioners offered were 
inſufficient. But here again the reſpondent mult beg leave to dit- 
fer in point of fact. The one of the perſons offered was a maſter 
corkcutter, and dealer in that article, of pretty extenſive buſineſs in 
his line; the other was a maſon, and both perfectly anſwerable for 
the whole ſum that was in queſtion. 

But your Lordſhips will obſerve, that it was not upon the pre- 
tended inſuſſiciency of the cautioners that the petitioner put hi- 
anſwer, when the reſpondent required him to accept of ſecurity in 
terms of the articles. At that time all he ſaid was, that he wx; 
not acquainted with the cautioners, and hat the time for finding 
caution was elapſed, The firſt objection could eaſily have been re- 
moved ; becauſe the reſpondent could have got the cautioners at- 
reſted, had not the petitioner fairly ſpoke out that he would no: 
accept of caution. And the pretence on which he refuſed it wa: 
indeed of a very extraordinary nature. In ſuch caſes it is uncom- 
mon to take advantage of the lapſe of the preciſe day on which i: 
is agreed that caution ſhall be found. But here the time was 7 
elapſed. Caution was to be found within ten days of the date of 
the roup, which had been held on the 1ſt of July, and the reſpon- 
dent offered his cautioners on the 11th, when they were refuſed, 
on pretence that the limited time was expired. The petitioner 
is a good deal at a loſs what to make of this; and it is ſaid in the 
petition, * There ſurely muſt be ſome miſtake in ſuppoſing the 
** repreſenter to have ſaid, that he conſidered the time for finding 
caution as elapſed, when a very ſhort time before, on the ſame 
day, he had required under form of inſtrument that Clyde ſhould 
find caution.” That there was a ſtrange inconſiſtency here, the 
reſpondent is very willing to admit; but he cannot confent thar 
uch inconſiſtency, on the part of the petitioner, ſhall be held ſofli- 
cient to explain away a formal anſwer, ſolemnly and deliberarely 
made in preſence of a notary public. And upon the fact, as ſtatec! 
by the petitioner himſelf, he ſubmits that it was extremely impro— 
per to refuſe the caution offered. 

But this is not all. For ſuppoſing a better excuſe could be ſug- 
geſted for refuſing caution for the price than has been diſcovered, 


it would remain to ſhow for what good reaſon the petitivner refu- 
{ed 
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{ed che offer of payment of Moore's debt, and undoubted ſecurity 
tor his own, in the firſt proteſt; or why he refuſed taking payment 
of both in cath, when tendered to him in the ſecond proteſt. 

The peritioner indeed attempts to diſpute the averment in the 
protelt of 11th July, that all the debts, except Moore's and his own, 
had been already ſettled ; and argues, that in that ſituation he 
could not with propriety take payment of his own debt. This ar- 
Zument, however, drawn from the dehcacy which it is admitted 
_ ought always to be ſhown in the conduct of a truſtee, will be found 
to fail in point of fact. 

The creditors for whoſe behoof the truſt-deed was granted were 
eight in number, viz. e 


William Craig the petitioner. 

William Moore brickmaker. 

William Rodger maſon. 

James Bell maltman. 

John Horn farmer in Glaſgow. 

James White ironmonger. 

ſohn Thomſon hammerman. 

John MKechnie merchanr, in right of others. 


"the debts due to Mr M*Kechnie were about two-thirds of the 

whole. And it is a certain fact, that the compoſition upon the 
debts in his perſon had been paid before the ſale. It is true that 
the acknowledgment of that fact, which it was not expected would 
have been diſputed, is dated upon the 26th of July 1785: but ſtill 
it eſtabliſhed the fact; for it is in the following words: 
«* Glaſzow, 26th July 1785. Sir, The ſeveral debts that John 
Clyde portioner of Barrow field reſted me at the time he diſponed 
his ſubject to you, as truſtee for your own and his other credi- 
tors ſecurity of the compoſition agreed upon betwixt his credi- 
tors and him, he long ago got up all the documents of debt that 
I had againſt him; and as 1 have no claim upon either himſelf 
or his ſubjcQs ſo diſponed, I leave you at full liberty to rediſ- 
** pone the ſame back to him again, fo far as concerns, Sir, yours, 
„Kc. JohN MKECHNIE.— To Mr William Craig late bailie in 
Glaſgow.” 8 0 

The other creditors had received their firſt dividends long be- 
fore the ſale, though one or two of the certificates of the payment 
of petty debts may be ſubſequent to it; and there are but two 
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creditors in all, beſides the petitioner and Moore, from whom vouch- 
ers were not produced in proceſs. Theſe are, William Roger, a 
creditor in about 20s. whole debt was under ſuſpenſion, and James 
White, a creditor in 50s. who never acceded to the truſt. For theſe 
trilles the ſheriff's interlocutor appoints the reſpundent to find 
caution to indemnify the petitioner; and it does not occur what: 
pretence he could have to alk more, 

It is ſaid in the petition, that beſides the petitioner's and Moore's 
debts, there was allo ſomething due on account of public bur- 
dens. But as to this, John Clyde had been for five years in pol- 
ſeſſion before Martinmas 1785, and had paid the feu-duties regu- 
larly from Martinmas 1782, as by receipts in proceſs. It is im- 
poſſible therefore that any thing could be due upon that account, 
except the feu- duties for the two years preceding Martinmas 1792; 
but for thele John Clyde's crop was fold when he was lying in pri- 
{on, and the petitioner having received I.. : 10s. on the ſale, the 
utmoſt that can remain is L. 11: 10s, which is included in the 
L. 66: 6s, conſigned with the clerk. This matter, however, would 
fall more properly to be adjuſted before the ſheriff, in conſequence 
of the remit by the Lord Ordinary; for the petitioner never could 
be prevailed on to ſtate bis claim, notwithſtanding repeated. orders 
for that purpoſe. 

If, as has been ſeen, the debts were fully paid, it is plain the 
truſt was at an end; and the petitioner had no more to do than 
to denude of the ſubjects. If indeed he had been ſeriouſly appre- 
henſive of trouble from any of the creditors, his ſimple courſe was 
10 accept of the L. 66 : 6s. when oftered to him, and retain the ſub- 
jects till he ſaw that all the debts were ultimately ſettled. But 
though, as ebſerved in the ſheriff's interlocutor, Mr Ure, as the 
ſecond offerer, would not have acquired an unconditional right, 
even ſuppoſing the term for finding caution had been ſuffered to 
elapſe, and it would have been ina to the petitioner whether to 
diſpone the ſubjects to him or not; yet, according to his own ſtate 
of the fact, and notwithſtanding the circumſtances which have 
been mentioned, he thought fit to enter into ſome ſort of tranſac- 
tion with Ure, conveying the ſubjects to him, and accepting of his 
bond for the price. If this 1s the fact, it will be incumbent on the 
petitioner to extricate himſelf as he beſt can; for as the reſpondent 
had nothing to do with the ſuppoſed tranſaction, and as the cau- 
tion offered debt tempore was very improperly rejected, he can- 
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not ſee in he is in any ſhape anſwerable far the conſequence ol 


proceedings which he did every thing in his power to prevent. 
The petitioner inclines to throw out of view every thing which 
paſſed with the reſpondent ſubſequent to the 11th of July; and 
indeed it is of very little conſequence though it were; becauſe, 
upon the 11th of July, the day mentioned in the articles, the re- 


ſpondent had offered to find caution, but which was refuſed | in the 
manner already mentioned. 


In that fituation it was improper for the petitioner to enter into 
any agreement with Andrew Ure, for conveying a ſubject which 
he had no longer any title to diſpone of. The reſpondent, how- 
ever, is informed, that the petitioner ſent for Ure when he wiſhed 
to convey the ſubject in his favour, and that the bond was writ- 
ten by his own man of buſineſs. If therefore he has got into any 
icrape with chat perſon, he has no right to lay the blame upon th- 
reſpondent, who was at the utmoſt pains to ſupport his own right, 
who offered to find caution in terms of the articles of roup upon 
the 11th of July; and when that produced no effect, made another, 
and if poſſible a more unexceptionable offer, upon the 14th, to pay 
off in caſh every ſhilling which his father oed to the peritioner 
aimſelf, to William Moore, or any other creditor he could conde- 
icend upon. 

So ſtanding the caſe, it was raſh to make a bargain with Ure or 
any other perſon. But the reſpondent flatters himſelf your Lord - 
{hips will ſee no reaſon to delay or embarraſs. the petitioner's caſe, 
by calling Ure into the preſent action, though, if the petitioner 
thinks he has any claim againſt him, he can be at no loſs to con- 
vene him in an action at his own inſtance. Mean while it is 
thought your Lordſhips can have no difficulty in refuſing the pe- 


tition, and adhering to the repeated 1nterlocutors of the Lord Or- 
dinary. 


E O. FERGUSSON, 


